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The European Union Charter of Fundamental Rights (the Charter)1 was drafted in 2000
under the premise that it would become legally binding.2 The Charter’s main aim is to
codify existing law, principally the case law of the European Court of Justice (ECJ) on
civic and political rights, to increase their visibility. It nevertheless also contains “new”
rights and principles, often of a social or economic nature, not always recognized in other
binding sources of Community law.
Despite the original presumption, the Charter is not incorporated into the EU
Treaty, but is only solemnly proclaimed by the Council of the European Union, the
European Commission and the European Parliament at Nice in December 7, 2000. In
2004, the Charter makes its way into Pt II of the Treaty establishing a Constitution for
Europe 2004.3 However, with the ratification of the European Constitution on stand-by
following the French and Dutch negative referendums of 2005, and the current project of
a brand new “simplified” Treaty,4 the future formal status of the Charter is uncertain.
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Whatever the political fate of the Charter, it is argued that it is nonetheless slowly
establishing itself as part of the acquis constitutionnel communautaire. This article
examines the recent case law of the ECJ referring to the Charter, and draws conclusions
regarding the legal status of the Charter and its implications on human rights protection in
the European Union.

The Charter, “living” through judicial references

In spite of not yet being incorporated into any legally binding document, the Charter is
far from a “dead letter.” It is kept alive by the political commitment of the EU institutions
to respect it in both internal and external policies,5 by its serving as a benchmark in the
monitoring of fundamental rights in the European Union, 6 and also by judges referring to
it in cases involving human rights at both national and EU level.

Early judicial references

Even before the Charter was solemnly proclaimed, the Spanish Constitutional Court
referred to it, in order to assess the weight of the right to protection of personal data, one
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of the new rights guaranteed by the Charter. 7 The European Court of Human Rights
(ECtHR), too, warmly welcomes the Charter as a modern human rights document and
often refers to it.8 The European Court of First Instance (CFI) is also eager to make use of
the Charter. Its most remarkable reference was in Jégo-Quéré, where the CFI relied on
the Charter to reverse the much criticised ECJ case law restricting private parties’
standing to bring judicial review actions against Community regulations. 9 Finally,
Advocates General before the ECJ write eloquent Opinions, inviting the Court to
consider the Charter as the most appropriate point of reference where fundamental rights
are concerned.10

The ECJ’s long silence

To the surprise of many observers, the ECJ has not showed a great enthusiasm in joining
the cohort of the Charter’s admirers. The ECJ, until last year, remained silent and
carefully avoided any reference to the Charter, even in a footnote. Various explanations
can be put forward to explain the ECJ’s attitude. First, the ECJ probably felt that it should
not defy straight away the explicit will of the Member States (or at least some of them),
not to make the Charter binding, by de facto incorporating the Charter through judicial
7
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construction. Secondly, it soon became clear that the Charter awould be included in the
Treaty establishing a Constitution for Europe, and the ECJ perhaps thought it wise to
leave it to the peoples and their representatives to upgrade the Charter to constitutional
status. Thirdly, the ECJ was perhaps not so eager to refer to the Charter because making
it “the” reference could have reduced the flexibility granted by the general principles’
technique so far used by the ECJ to recognise and define the scope of specific
fundamental rights. Finally, maybe the ECJ did not refer to the Charter simply because it
did not need it to, in order to decide on the cases submitted to it, since it could always
rely on other recognised sources.

A wind of change

Whilst commentators, parties and advisers had almost given up, the ECJ suddenly makes
its first reference to the Charter in the summer of 2006.11 Three have followed since.12
This sudden awakening takes place a year after the negative referendums on the
European Constitution, at a time where the constitutional process is in deadlock. It is thus
tempting to conclude that, whilst the ECJ was happy to leave to politicians the formal
incorporation of the Charter, perhaps influenced by democratic concerns, it is also willing
to take the matter back into its own hands, should the political process fail. It would not
be the first time that the ECJ has deployed activism to compensate for political inertia.13
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At first sight however, these four references are rather disappointing. First,
because, like in most cases where fundamental rights are invoked, they did not lead to
any finding of human rights violations. Secondly, because they were timorous in
substance. They nevertheless remain significant, since they certainly open the door and
may be pave the way for more substantial uses of the Charter in the future.

The first Charter reference: breaking the silence
The first reference, and the most substantial so far, arises in European Parliament v
Council of the European Union.14 Council Directive 2003/8615 provides for third country
nationals residing lawfully in a Member State to have their children join them through
family reunification. It nevertheless provides for derogations, allegedly based on the need
to secure family members’ integration in the host State.16 The European Parliament
challenges some of these derogatory provisions for being in breach of fundamental rights
protected by national constitutional traditions, by the European Convention on Human
Rights 1950 (ECHR) and other international instruments, but also by the Charter, in
particular Art.7 on the right to family life, Art.21(1) on the principle of nondiscrimination and Art.24 on the rights of the child.17 On the substance, Advocate
General Kokott emphasises the parallelism between Art.8 ECHR and Art.7 of the
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Charter, and follows the instructions included in Art.II-112(3) and Art.II-113 of the
Treaty establishing a Constitution for Europe, by calling for the application of an ECtHR
approach. In relation to the weight to be given to the Charter, she considers that:

“[w]hile the Charter still does not produce binding legal effects comparable to
primary law, it does, as a material legal source, shed light on the fundamental
rights which are protected by the Community legal order.”18

Moreover, she stresses a further relevance of the Charter, produced by the recital of the
Directive itself, which mentions that the Directive is intended to be compatible with the
fundamental rights recognised in the Charter. Whilst she considers that Art.4(1) and (6)
of the Directive can be interpreted consistently with fundamental rights, she does not
think so of Art.8, which she finds to violate the right to family life. Indeed, as this
provision leaves an excessive discretion to Member States, it makes it possible for
national rules to be enacted in breach of fundamental rights requirements, which itself
constitutes a breach of Community law.

As to the ECJ, it goes in a similar direction to that of its Advocate General’s on most
points. It even finally decides to break its silence, and refers to the Charter in the
following terms:
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“The Charter was solemnly proclaimed by the Parliament, the Council and the
Commission in Nice on 7 December 2000. While the Charter is not a legally
binding instrument, the Community legislature did, however, acknowledge its
importance by stating, in the second recital in the preamble to the Directive, that
the Directive observes the principles recognized not only by Article 8 of the
ECHR, but also in the Charter. Furthermore, the principal aim of the Charter, as
is apparent from its preamble, is to reaffirm rights as they result, in particular,
from the constitutional traditions and international obligations common to the
Member States, the Treaty on the European Union, the Community Treaties, the
[ECHR], the Social Charters adopted by the Community and by the Council of
Europe and the case-law of the Court … and of the European Court of Human
Rights.” 19

According to the Court, the Charter is thus relevant to the extent that it confirms rights as
they result from other sources. The ECJ considers nevertheless the Charter as a coherent
whole, since its provisions must be read in conjunction with each other.20 Like the
Advocate General, the Court opts for an ECtHR approach. However, unlike her, the ECJ
does not find any violation of fundamental rights and considers that all contested
provisions can, and must, be interpreted and implemented in conformity with
fundamental rights.
19
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This case is interesting for two main reasons. First, the manner in which the ECJ
refers first to ECHR provisions, as well as the way it applies ECtHR case law, gives the
impression that the European Union is de facto a party to the Convention. The ECJ
appears to treat the Convention as the first point of reference where fundamental rights
also protected in the ECHR are concerned and ECtHR case law as binding precedent.
This is clearly in line with the spirit of the European Constitution. Secondly, the Charter,
although coming second to the ECHR, is upgraded to the status of “rule of law in whose
light [Community acts] legality may be reviewed.”21 For the ECJ, this is so because it
codifies rights, which already have constitutional status, due to their incorporation in the
Treaties or their recognition as general principles protecting fundamental rights, inspired
by international instruments and national constitutional traditions.

The other cases: confirmation of the Charter as “reaffirming” rights

The second ECJ reference to the Charter occurs in an appeal against a CFI judgment
confirming a decision by the European Commission to impose fines on the companies
involved in a cartel.22 Mannesmann, one of the companies, appeals the case to the ECJ,
on the basis, inter alia, of a breach of the right to a fair trial, guaranteed by Art.6 ECHR
and Arts 46 and 48 of the Charter, since the decision to impose the fine was partially
based on a document whose origin was not revealed. The ECJ rejects the plea, but uses
the opportunity to remind that, at the time of the contested decision, the Charter had not
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yet been adopted,23 thereby signaling that a review of compatibility of EC acts with the
Charter is not excluded for acts adopted after the Charter’s proclamation.
The third reference appears in Unibet.24 Unibet bought advertising space for its
online gambling service in Sweden, where gambling is strictly regulated. The authorities
delivered an injunction against the media advertising Unibet’s service. Unibet brings
legal actions which are dismissed by lower courts. It appeals to the Swedish Supreme
Court, which decides to refer various questions to the ECJ. In particular, it asks whether
the principle of effective judicial protection guaranteed by Community law requires the
national legal order to provide for a self-standing action to question the compatibility of
national law with Community law, where alternative remedies only provide for the
compatibility question to be decided as a preliminary issue. The ECJ confirms that the
principle of effective judicial protection is a general principle of Community law
stemming from national constitutional traditions and Arts 6 and 13 ECHR, “which has
also been reaffirmed by Article 47 of the Charter of Fundamental Rights of the European
Union, proclaimed on 7 December 2000 in Nice.”25 The ECJ finds nonetheless that this
principle does not require the national legal order to provide for self-standing action. In
this case, like in the family reunification case, the Charter is used to confirm the existence
of a specific right, already protected as a general principle protecting fundamental rights.

Finally, the most recent reference26 arises in a ruling addressing the thorny issue of the
validity of Council Framework Decision 2002/584.27 The European arrest warrant
23
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(EAW) provides for a fast procedure of surrender to replace long and cumbersome
extradition mechanisms amongst EU Member States. National implementations of this
decision have been the object of constitutional litigation in many EU countries, for they
conflict with constitutional rules preventing the extradition of nationals. Some national
courts have declared the implementing measures invalid,28 whilst others have upheld
them.29 The association Advocaten voor de Wereld brought an action before the Court of
Arbitration of Belgium, seeking annulment of the Belgian Law implementing the
Framework Decision 2002/584. The national court refers to the ECJ questions concerning
the validity of the Decision, and in particular questions whether the Decision is
compatible with the principles of legality in criminal matters, equality and nondiscrimination. The Advocate General, Ruiz-Jarabo Colomer, presents the proclamation
of the Charter as “an event which was difficult to ignore” 30 and refutes the “view that
nothing has changed, as though the Charter were not worth the paper it is written on.” 31
He refers to the family reunification case as announcing “a change of direction” in the
ECJ’s case law, 32 and urges the ECJ to “break its silence and recognize the authority of
the Charter of Fundamental Rights as an interpretative tool at the forefront of the
protection of fundamental rights which are part of the heritage of the Member States.”33
The ECJ did not go as far as called for by its adviser. However, it stated that the principle
of the legality of criminal offences and penalties and the principle of equality and non27
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discrimination are “reaffirmed” in the Charter of Fundamental Rights of the European
Union.34 The ECJ eventually upheld Framework Decision 2002/584. In this case again,
the Charter is used as a means of confirmation, rather than as a primary source of
identification and definition of rights.

Secondary source of inspiration or mandatory reference? The impact on human
rights protection in the European Union

Eagerly awaited by observers of the ECJ, these first references are also criticized by
many for not going far enough. The Charter is still presented as a “second class,”
supplementary source of rights, whilst it was meant to become “the” Bill of Rights of the
European Union. In the eyes of the ECJ, its weight is still only made up of the
constitutional value of the provisions which it codifies.
In most cases, i.e. where the Charter provides for already recognized rights, the
actual status of the Charter may be of little practical consequence, for the same result may
be achieved with or without the Charter. However, granting constitutional status to the
Charter could affect the balancing of the rights it contains against other high-ranking
Community norms, such as the free movement provisions. Admittedly, the ECJ has
already started to tip the balance more in favor of fundamental rights where they conflict
with free movement rules, and this without using the Charter. 35 Yet, the Charter provides
a stronger basis for doing so. Perhaps the Fishermen Union Strikes case, soon to be
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decided, will throw more light on how the social rights and economic freedoms can be
appropriately reconciled with the help of the Charter.36
In relation to the new rights and principles contained in the Charter, the lack of
intrinsic legal recognition of the Charter is problematic as it maintains a flou juridique as
to the real status of these norms in the context of judicial actions. We know that the
“principles” of the Charter are programmatic in nature and are not designed to be
judicially enforceable directly, 37 but what about the new “rights”?
It is argued that the judicial recognition of the constitutional value of the Charter
as a whole would improve the position of fundamental rights in the EU legal corpus, as
well as clarify the content of the fundamental rights protected in the EU. Furthermore, it
would provide a new and stronger basis for the balancing of the “economic” and the
“social” in the European Union, 38 something which EU citizens, at least in some
countries, seem to be calling for.

Prospects: from the back door to the front door

In adopting a careful approach, insisting on the “legislative instruction” to refer to the
Charter, the ECJ kills two birds with one stone. It allows the progressive recognition of
the Charter as a primary text of reference, whilst fending off criticism of judicial
activism. Indeed, with the generalisation of Charter compatibility clauses in all EU
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legislation, the Charter will inevitably become a mandatory point of reference. The
Charter is thus making its way into the EU acquis constitutionnel through the back door.
Moreover, the lack of full recognition of the Charter may have less to do with a deeprooted reluctance of the ECJ, and more to do with a lack of opportunity. Indeed, all these
recent cases concern “old” rights, which had been recognised prior to the proclamation of
the Charter. It is thus not excluded that, should the opportunity occur for consecrating a
“new” right, the ECJ would finally recognise the intrinsic value of the Charter, so as to
base the new right on it.

