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ore than a dozen years and five
general elections after the end of
its old regime, Hungary has a liberal democratic constitution that established a
foundation for its relatively well-functioning
parliamentary political system. The process
of constitution making was entirely peaceful,
was within established legality, and never
involved the danger of dual power, civil war,
or state or popular violence. As one political
regime, a Soviet-type dictatorship, was fully
replaced by another, liberal democracy, the
destructive logic of friend and enemy well
known from the history of revolutions—
purges, proscription, massive denial of rights,
and terror—was avoided. Since 1989, the
main political antagonists under the old
regime have functioned on the political if
not always the rhetorical level as opponents
within a competitive multiparty democracy.
In the strict legal sense, the method of
constitution making that achieved this result
was one of parliamentary constitution making through legal continuity, utilizing the

amendment rule of the old regime, a rule
that survives to this day.1 More important, it
was a product of a process, in common with
five other countries—Poland, Czechoslovakia, the German Democratic Republic, Bulgaria, and the Republic of South Africa2—in
which the terms of the political transition
from forms of authoritarian rule were developed through roundtable negotiations.
On a comparative and theoretical level, the
Hungarian case represents an incomplete
model of democratic constitution making; it
could be characterized as postsovereign with
respect to the ideals of the American and
French revolutions. Characteristically, in this
model, constitutions are drafted in a process
of several stages, during which no institution
or representative body can claim to represent
fully, in an unlimited fashion, the sovereign
people. What makes the model democratic
is the drafting of the final constitutional
product by an assembly, one that is elected, at
least ideally, primarily for that purpose, even
if it does not become a sovereign constituent
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assembly of the past. Hungary did not complete this last stage. An ordinary parliament
elected in 1996 assumed the task of secondstage constitution drafting but failed to accomplish it, making the interim constitution
of 1989–90 ultimately a work of elite agreements, de facto permanent. The only democratic participation that Hungarian constitution making involved—the referendum of
November 1989 that decided the question of
the country becoming a parliamentary rather
than a presidential republic—produced this
result because of a rejection of communist
attempts to preserve and convert old forms
of power. Paradoxically, on the constitutional
issue of that referendum, the majority would
have always preferred, though not particularly passionately, direct elections of the head
of state, probably with greater powers than
the current system allows.
The merits of the constitution-making
method that Hungarian political actors adopted concern both what it avoids and what
it contributes positively to future democratic
developments. The significance of roundtable negotiations, aside from the great
strategic advantage of avoiding violence
and civil strife, is to help find an alternative to two forms of imposition that tend
to lead to pseudo-democracy and pseudoconstitutionalism: by the forces of an old regime and by new, revolutionary actors. Historically, the former has generally taken the
form of imposed constitutions or reformist,
top-down constitution making. The preferred
form of the latter has been revolutionary and
sovereign constituent assemblies with the
plenitude of power. In opposition to these
models, from a theoretical point of view, the
interim constitution tends to impose constitutionalism on the process of constitution making that in traditional European democratic
models is under the dominance of potentially
dictatorial provisional governments and allpowerful assemblies.3 Here, the advantage
of the method is best seen in what it avoids,
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namely renewed authoritarianism or a new
form of dictatorship. But positive benefits
can be claimed for the approach as well. The
many-stage process allows the generation of
different modes of legitimacy4 as well as the
institutionalization of learning between the
stages. The former advantage implies a solution to the hitherto intractable problem of
beginning democratically where there is no
democracy by substituting initial pluralist for
democratic legitimacy through inclusion of
as many relevant actors as possible and having them come to agreement through consensus or fair compromise. The latter advantage means that with or without appropriate
sunset clauses, initial power-sharing arrangements or concessions to old regime forces can
be adopted without incorporating them in
the final constitutional product.
The comparatively important question in
the case of Hungarian constitution making
is whether the incomplete version of the
model of postsovereign constitution making, which we fully present here, allowed
Hungary to anticipate and take advantage
of the paradigm more completely developed
elsewhere, above all in South Africa. There
is little question that it did in what it helped
to avoid: the danger of authoritarian imposition or relapse to dictatorship during the
critical period of constitution making. If we
consider the relevant period to be 1989 to
1997, between the meeting of the National
Round Table (NKA) and the definitive failure of the new constitution-making effort, it
is clear that constitutionalism has been successfully applied in this period, to both constitutional and normal politics through an
allegedly interim basic law. There was never
constitutional imposition in Hungary during
this time by merely one political force.
In positively contributing to democratic
developments, the picture is more differentiated. It is clear to us that little democratic legitimacy was generated for the process, or for
the interim constitution r
-
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nent, one reason being that there was no attempt to promote public participation or education during the failed effort of 1996–97.
At the same time, constitutional learning
proceeded dramatically between 1989 and
1990, the dates of the two main elite agreements concerning the interim text, resulting
in the removal of consociational devices in a
fashion parallel to developments elsewhere.
After 1990, and especially with the failure to
produce a new and permanent constitution
in 1994–96, constitutional learning became
almost exclusively the domain of the very
powerful Constitutional Court, immediately
raising suspicions about whether such judicial activism or constitution making could be
sustained in view of Hungary’s “soft” constitutional background, that is, the weak democratic legitimacy of the constitution.5 For
a while, the answer was that it could, as
the Constitutional Court imposed important
limits on parliamentary actions that endangered constitutionalism, such as attempts to
change the constitution through simple statutes. Eventually, however, judicial activism
could not be sustained. With the Constitutional Court much more quiescent under new
leadership, from 1998 to 2002, a new rightwing coalition adopted a significant number of measures constraining parliamentary
democracy that were arguably incompatible
with the constitution. Public interest in resisting these measures was minimal. Was this
because of the relatively low legitimacy of
the constitution or because of the shift of interest to economic performance and joining
the European Union? Probably both played
a role. In all countries, issues like the latter
occupy public interest and the understanding of constitutional and political questions
is low. It is up to institutions such as constitutional courts, professional groups such
as lawyers, and elites such as liberal parties
to raise normative and constitutional issues
and mobilize around them. They can do so
only if there are latent significant meanings
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and available historical narratives to which
they can refer, such as the plausible claim
that the constitution belongs to the people,
or that it was partly the people’s work in a
great historical period, or that it was made
in the people’s name by persons in whom the
people have or had confidence and who have
been entrusted to that purpose. In Hungary,
not all of these claims could be made, and
even those that could, regarding the dramatic
historical events of 1988–89, have not been
made successfully. This is what we mean by
the constitution’s legitimacy problem, which
does not mean that constitutional or democratic government is in crisis in Hungary.
What they face is a long-term and already
ongoing erosion of interest and support,
which may or may not matter for stability
and the quality of political life depending on
historical circumstances.
Both the achievements and the failures
of the new Hungarian constitution are best
interpreted in terms of the procedural history of its making, which in turn is related
to the character of the country’s transition
from communist rule. Before the transition,
Hungary was a partially reformed postcommunist regime.6 The country’s negotiated
path of transition, hardly the only type possible, was favored by this particular regime
type. On one hand, despite many an earlier
dream, there was little chance of a revolutionary overthrow of the system. The memories of the failed revolution of 1956 and the
partial successes of communist economic
reform7 more or less guaranteed that there
was no possibility in Hungary of a popular
uprising, even in the late 1980s. The high
level of civil privatism in this period, linked
to the development of the second—that is,
private—economy, made the emergence and
development of even a Solidarity-type nonrevolutionary mass movement unlikely. Unlike other governments in Eastern and Central Europe, Hungary’s was ready throughout
the age of Mikhail Gorbachev to experi-
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ment with further economic reforms and even
tightly managed political liberalization.
On the other hand, a top-down process of
reiterated reforms slowing down the process
of eventual system change, as in Mexico or
Chile, also turned out to be impossible. The
regime’s weakness, the existence of a small
but well-organized and articulate democratic opposition since the late 1970s, and
the activism of a variety of small movements
and initiatives in the 1980s, along with the
increasing rapidity of change in the whole
region, made the top-down option, not to
speak of a conservative one, impossible.8
Thus, a fully negotiated transition with unbroken legal continuity occurred in Hungary,
one resembling the slightly earlier process in
Poland and, to an extent, the later processes
in the German Democratic Republic and
Bulgaria. As in all these cases, the central institution of change in Hungary was a roundtable, the NKA. Unlike in the other transition countries, in Hungary, all democratic
forces had been organized as proto-parties
before unification in the so-called Round
Table of the Opposition (EKA). Though
both were weak, the respective strengths of
government and opposition at the negotiations were relatively well matched. Undoubtedly, the unexpected pace of prior change in
Poland reinforced the strength of the united
Hungarian opposition.
Until the South African transition, Hungary’s NKA was the only such body that
produced a new, detailed, and fully enacted
constitution,9 even if it was technically an
amendment of the Stalinist constitution of
1949 and was stated to be an interim document.10 The constitution was supposed to
serve a double purpose: to provide the framework for political institutions as well as political guarantees for all the actors, persons, and
groups to be able to continue in the process.
A suitable set of rules was to be provided for a
unique and one-time event—the democratic
transition itself—and for an undetermined
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period, for the functioning of a liberal democratic regime. Many of the compromises that
were required to make the task in the first period viable were, however, obvious liabilities
from the point of view of the second.
Thus, immediately after the Round Table agreements, including the new interim
constitution, were signed on September 18,
1989, a process of constitutional reform and
adjustment began.11 The referendum of November 26, 1989, which established the priority of parliamentary elections and provided
for parliamentary selection of the president
of the republic, set off this process. The parliament of the old regime, which technically
had to enact the Round Table constitution
and retained the right to amend it by a simple
two-thirds majority, was a key institution; its
role was not limited to the formal legal one,
either before or after the interim constitution
was enacted. The new constitutional court
set up by the Round Table constitution was
another important actor. However, the most
important institution after the Round Table
that was involved in molding the new parliamentary regime was the first freely elected
parliament in 1990. Behind its significant revisions of the Round Table constitution stood
a temporary pact between the two major parties during the change of regimes—the nationalist, right-of-center Magyar Demokrata
Fórum (MDF), or Hungarian Democratic
Forum, and the liberal, left-of-center Szabad Demokraták Szövetsége (SZDSZ), or
Alliance of Free Democrats—that together
easily formed the required two-thirds parliamentary majority (for a list and description
of the parties, see the glossary appended to
this chapter). Avoiding the writing of a new
constitution, the new parliament’s revisions
rationalized and completed the development
toward a pure parliamentary regime; a few
later amendments and many relevant judicial
decisions only modified some details.
The constitution-making project was taken
up only one more time after the efforts of
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the late 1980s, during the 1994–98 coalition
government of the Magyar Szocialista Párt
(MSZP), or Hungarian Socialist Party, and
the SZDSZ.
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Union (reforms of the late 1980s). In Hungary, the policy was tried in 1985 when, as a
result of a reform allowing multiple candidacies on all levels, in many electoral districts
(about 71 out of 352), competitive elections
occurred that led to the loss of 35 parliamentary seats by the ruling party.17 The hitherto
merely paper powers of parliament were not
increased in this reform, no independent
new parties were allowed to nominate candidates or even organize themselves, and
in most districts, the authorities informally
blocked truly independent candidates from
running. Nevertheless, the turmoil associated with some of the nomination struggles
in which dissidents tried to run, and the loss
of face involved in the loss of seats, must have
convinced the ruling party of the dangers
of this road in isolation. In retrospect, the
Hungarian communists did not have either
the self-confidence or the legitimacy of the
Partido Revolucionario Institucional (PRI)
in Mexico, or even Gorbachev in the Soviet
Union, to seriously try to impose or exploit a
controlled electoral transition path.18
Nevertheless, in the epoch of Gorbachev,
given the significant changes occurring in
the Soviet Union and the reformist selfunderstanding of the Hungarian communist party, the Hungarian Socialist Workers
Party (MSZMP, precursor to the MSZP),
as well as the intensification of a variety of
pressures from below, political reforms had
to be tried. In late 1988, after organizing a
series of public discussions under the heading of “social discussion,” these efforts took
the form of enacting a variety of liberalizing
reforms targeting civil society, the rights of
association and assembly and the right to
strike being the most important.19 In these
cases, however, the MSZMP had the unfortunate experience of being forced to enact
much more radical measures than it initially
envisaged because of the unexpectedly lively
character of the social discussions and even
parliamentary debates, in which a few unof-

355
ficial deputies could participate.20 The idea
of producing civil society from above turned
out to be as contradictory in Hungary as it
was in the Soviet Union.21
Thus, the alternative notion of enacting an
entirely new, partially liberal, and even democratic constitution came to be advocated by a
variety of forces within the ruling party. Initially—around the time that the relevant work
group in the Ministry of Justice was formed
in May 1988—these forces hoped to use a
new constitution to relegitimate a reformed
version of the one-party system. Though they
were probably unaware of the example, the
relative success and stability at that time of
the Pinochet constitution of 1980 indicated
that the effort was by no means unthinkable
or impossible.22 Differing from the Chilean
option, which envisaged elections only much
later, the Hungarian variant in all its forms
sought to link the project of authoritarian
constitution making to a quick move to general elections that the MSZMP would win
one way or another. More important for the
drafters than the Chilean experience were the
results of the Polish Round Table agreements.
Concluded in April 1989, these agreements
did not create even a provisional new constitution, but rather transitional arrangements
defined by a strong executive and partially
competitive elections, with the expectation
at the time that both the presidency and the
parliamentary majority would wind up in the
hands of the communist party.23
More or less in the Polish spirit, after examining a variety of options, the Hungarian
Ministry of Justice came up with two draft
conceptions and one proposal for extensive
constitutional revisions in November 1988,
January 1989, and May 1989. The last two
were presented to parliament in March and
May, respectively. The first of these latter
documents envisaged neither open multiparty competition and fully free elections nor
an executive responsible to or even checked
by parliament. The proposal brought to par-
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liament in March 1989 sought to imitate the
Polish arrangements rather closely, providing for parliamentary elections in which the
party shares were divided in advance; as an
option, a bicameral legislature, but without a
freely elected chamber; a strong presidency;
and a relatively weak constitutional court.24
The discussion of this proposal in the political bureau of the MSZMP foresaw a subsequent election in 1995 that would be free,
though under rather unspecified conditions.
The final proposal submitted to parliament
in May seemed to reduce the power of the
president somewhat, at a time when the ruling party was obviously gearing up for projected negotiations. But it still provided for
full presidential control over foreign policy,
the military forces, and, rather strikingly,
states of emergency.25 Clearly, the political
bureau at this time was no longer thinking in
terms of formally distributing parliamentary
seats in advance, as in the Polish model, but
it is less clear that they abandoned the idea of
a two-stage process with some kind of electoral restriction in the first of these. In their
own words, they sought to reduce the competitive character of the next elections, either
by a prior coalition agreement with a part of
the opposition or, at the very least, an early
timing that would not allow the opposition
to organize and campaign adequately.26 None
of the three proposals established parliamentary responsibility for the executive; to somewhat different degrees, each concentrated executive power in a strong or medium-strong
directly elected presidency.27
Even if many individual parts of the last
constitutional draft that the Ministry of
Justice produced found their way into the
eventual compromise,28 it is clear that the
system-defining features of the two original
draft presidential constitutions were quite
different in spirit and structure from any fully
democratic document. They were semidemocratic and semiauthoritarian constitutions,
with important nondemocratic preserves for
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the old ruling power, both in parliament and
the executive.29 The sponsors may not have
believed in the permanence of such a constitution even if it were to be enacted. What
they sought was to institutionalize an elaborate, electorally centered transition, in which
political power would not be risked for a
considerable period—an arrangement that a
reformist, partially democratic system of the
rule of law was to legitimize.30 Crucial in this
context was not as much the various constitutional contents, of which only a relatively
strong presidency seems to have been a constant, but the political timetables involved.
The opposition in Hungary—poorly organized, with relatively few members and resources, its leaders hardly known—could not
have competed effectively if any of the topdown variants were enacted in early 1989
and elections soon followed, as was planned.
Thus, there was significant danger from
the democratic point of view in another set
of proposals calling for the early election of
a constituent assembly, made variously early
in 1989 by groupings within the Hungarian
Democratic Forum, already the dominant and
best-organized force in the moderate part of
the opposition,31 and somewhat later by some
of the most reformist elements of the ruling
party, the only group well-enough organized
to win such an election (i.e., by Mihaly Bihari and the New March Front). The idea of
a constituent assembly was strongly associated with revolutionary democratic ruptures
in the European tradition. In principle, such
an assembly could have enacted an entirely
democratic constitution and organized free,
competitive elections. In practice, however,
the formula in Hungary also could have very
possibly produced yet another variant of the
Ministry of Justice proposal: Early elections
for such a body, organized by the government
in office, were likely to result in a communist
majority, which then could enact a reformist,
regime-conservative option with greater formal legitimacy than the sitting parliament
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had. For this reason, the radical part of the
opposition rejected this formula, which, after its adoption by the reform socialist New
March Front, became unacceptable to the
moderate opposition as well.
It was, however, not clear that rhetorically
rejecting all of the options could block one
of them from being imposed from above. As
a series of constitutional amendments enacted in early 198932 indicated, the danger of
new legislation was constant,33 and the opposition was divided into a variety of rather
weak groupings, or proto-parties. The ruling
party could easily exploit political party fragmentation, with the cooperation of some but
not all oppositional groups, to stage less than
fully competitive elections. Only if united
could the opposition force the regime into
an alternative procedural mode that favored
the opposition—namely, full-scale negotiations. It was quite important, therefore, to
block any significant part of the opposition
from agreeing to participate in any formula
imposed from above, no matter how superficially attractive. This was the main though not
the only function of the Round Table of the
Opposition that, in March 1989, brought together seven parties or proto-parties and two
nonparty associations in a single organization
with the purpose of pushing for and engaging in negotiations with the ruling power.
Rejecting the election of a constituent assembly—the classical European democratic
formula—as understandable as it was in the
circumstances, had unfortunate results. The
formula came to be associated with top-down,
authoritarian regime–dominated forms of
constitution making and was not considered
as a model to be combinable with creating an
interim constitution by roundtable negotia-
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wanted merely to work out the legal framework needed to freely elect a democratic legislature that would, in turn, adopt a new constitution of its own making. At the same time,
preparation of a new electoral law was well
under way by the government; apparently,
the bilateral and multilateral discussions that
the government urged were meant, at least at
this point, to do little more than give an air
of popular consent to a new regime that the
government could impose on the people. The
danger was especially great that the government would gain as its partners one or more
of the new so-called historical parties that
were recently formed: the Független Kisgazda
Párt (FKgP), or Independent Small Holders
Party; the Keresztény Demokrata Nép Párt
(KDNP), or Christian Democratic People’s
Party; the Magyar Szociáldemokrata Párt
(MSZDP), or Hungarian Social Democratic
Party; and the Néppart, or People’s Party.36
The ambiguities of the government’s proposal notwithstanding, the prospect of negotiations created a new situation on the opposition side. In Hungary, there was no single
unified opposition movement comparable to
Solidarity with demonstrable popular support, unquestioned authority, and nationally
known leaders. The months preceding the
beginning of negotiations in July 1989 were
characterized by a rapid proliferation of independent groups, and in the multitude of voices,
the general public could hardly perceive the
difference between groups with a decade of
prehistory and significant intellectual background and newly emerging formations with
no discernible substance. With negotiations
approaching, the question of political agency
was bound to surface with unusual urgency
for the opposition. Who would participate in
the negotiations? The issue was settled in a
more or less ad hoc manner: On March 22,
1989, eight organizations, comprising all of
the important independent groups,37 formed
the EKA, which became a coordinating body
between them and the single negotiating
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partner of the government.38 The EKA delegates, rather than their respective organizations, were to represent the entire opposition
at the NKA, the scene of negotiations. As a
logical consequence, the EKA had to adopt
the consensus principle as its own way of
proceeding. Each organization had the right
to veto any EKA resolution. Nevertheless,
the opposition groups emphatically retained
their ideological as well as organizational
independence.
The political agents belonging to the opposition EKA, whatever their previous views
as parties, were driven to favor the model
of constitution making by a new legislature,
which some interpreted as a constituent assembly, for two distinct yet interrelated reasons. Both stemmed from the weakness of
the opposition agents. First, agents rightly
perceived that being unelected with small
memberships, they lacked the popular support necessary for them to claim the authority to devise the rules of the new regime by
themselves. Second, opposition groups were
divided among themselves on crucial constitutional issues yet, at the same time, were
forced by circumstances to act in a coordinated manner; therefore, on pain of losing influence over the transition process altogether,
they were left with the single option of postponing decisions on all constitutional issues
that separated them until an undefined later
point—at the very least, until the election of a
new legislature or constituent assembly. Thus,
their initial position was that the agenda of
the NKA talks should be confined to establishing the conditions for a disciplined transition, in the restricted sense of a transfer of
power. The agenda, in their view, should have
been limited to adopting a new electoral law
and removing or at least neutralizing the
MSZMP’s strategic organizational and financial advantages, leaving open questions
regarding the new regime’s features.39
The crucial question then turned out to be
whether the government might be persuaded
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to adopt the EKA’s terms for the discussions.
In this respect, the decisive move came in
early June 1989, when—sensing the growing
influence of the opposition as well as its own
progressive disintegration—the MSZMP
agreed to limit negotiations to the conditions
of the transition and to abandon its own
draft constitution, which it had completed
in May.40 This concession, together with the
earlier formation of the EKA, finally created
the conditions for a real bargaining situation.
But it was sustainable only as long as the
MSZMP could keep its promises to avoid
entering into the substantive issues of the
design of the new regime and to provide fair
conditions for the transition, and only as long
as the EKA could retain a sufficient level
of unity. Given the substantial differences
among the opposition groups, the second
condition could be met only if the first condition was met. As it happened, the MSZMP
kept neither of its two promises, but by that
time, it only disturbed the transition process
rather than spoiling it altogether.
The most important period of classical
bargaining occurred between June and August 1989, when all the essential prerequisites of bargaining between two autonomous
parties were present in a particularly clear
form. First of all, by this time it was a more
or less common understanding that the Soviet Union would not intervene should the
outcome of the negotiations lead to adopting an entirely new type of regime. Thus, the
single most important strategic advantage
of the communist party was removed. Second, the reburial of Imre Nagy, the executed
prime minister of the 1956 uprising, on June
16, 1989, altogether shattered the ideological
as well as symbolic self-understanding and
legitimacy of the old regime. After some initial hesitancy, the reform-minded leaders of
the party decided to support preparations for
the reburial and even attended the ceremony,
which became from a psychological point
of view the turning point of the sequence
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of events. After June 16, there simply was
to be no returning to attempts to impose a
new regime by the government; the old regime’s pretensions to representing the people were given a final blow. Third, the most
important opposition groups stabilized their
status as the negotiating partners of the government, and some of them—most notably
the MDF—even demonstrated substantial
popular support in by-elections. Therefore,
the opposition realized that it had a direct
stake in concluding the negotiations in a
timely fashion. Fourth, the relative reversal
of perceived strengths notwithstanding, the
outcome of any popular elections, either
presidential or legislative, was vastly unpredictable, especially for the legislature. In all,
the major external constraints on the bargaining process were removed, there was to
be no return to the old ways, and neither of
the major political agents was strong enough
to set the terms of the process all by itself.
The NKA talks had a rather sophisticated
structure that facilitated the overcoming of
major obstacles yet had little to recommend
itself in the way of public accessibility, let
alone popular participation.41 The negotiations were conducted at three levels: one plenary, one medium political level, and one expert level. The two lower levels were divided
into various thematic committees. The government insisted, and the opposition reluctantly agreed, on making only the plenary
level accessible to the media, the level that,
for the most part, was confined to being the
public stage for declarations and the forum
for striking the final deals on various details.42 The main bargaining was carried out
in the committees and subcommittees of the
medium level, with the participation of the
most prominent figures of both sides. Minor adjustments and differences were ironed
out at the expert level. This structure, combined with informal background talks among
various agents as well as the EKA sessions,
provided sufficient flexibility and fallback op-
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portunities to retain the unity and continuity of the negotiating process even in the face
of serious disagreements. However, the structure also meant that devising the crucial details of the new regime was insulated from
the general public, which was hardly aware of
either the major issues of the rohissure of
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ously arranged parliamentary chamber and
the division of the executive between a president and a prime minister. It was assumed
both that the election of the new legislature
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a mixed proportional-majority electoral system, in which 45 percent of the seats were
filled through the majority-plurality system
and 55 percent were elected through the
proportional representation method, though
with peculiarly disproportional consequences
due to the relatively low average district size.
Regarding executive-legislative relations, the
arrangement reached at the NKA was for a
mostly parliamentary system, with executive power exercised by a parliament-elected
government dependent on legislative confidence. In subsequent steps of constitutional
amendments and Constitutional Court rulings, this arrangement was further shifted
in the direction of pure parliamentarianism.
Regarding constitutional constraints on the
executive and the legislature, the restrictions imposed on the government by the
arrangements arrived at by the NKA gave
the Hungarian democratic regime a truly
constitutionalist character. Not only did the
constitution emphatically recognize a list of
fundamental human rights and other constitutional principles that the government was
obliged to respect, but it also provided for
effective institutions to enforce these rights
and principles. In particular, the Constitutional Court introduced by the NKA was
given such extensive powers that until the
later creation of the South African Court, it
was regarded as the most powerful institution of its kind around the world. In the early
1990s, the Constitutional Court played a
crucial role in protecting fundamental rights
from invasions by the government and in
clarifying the relationship between various
branches of government.
In hindsight, one can argue that both the
moderate and the radical wings of the opposition were crucial to preparing the way
for a peaceful and disciplined transition. By
signing the agreement, the moderate organizations helped secure the vital achievements
reached at the NKA; by initiating and subsequently winning a referendum, the more
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radical organizations helped remove a possibly damaging compromise from the structure of the new constitution. Finally, the government and the MSZMP chose to accept
these outcomes rather than block the process
altogether.
With the referendum, the most important
phase of constitution making was over. It had
two long-run effects. First, the referendum
turned what was until then a purely elite affair into one involving popular initiative and
participation. Whatever legitimacy and popular acceptance the constitution was to have
in the beginning certainly benefited from
this element of politics from below. Second,
the referendum was not strictly about constitutional issues but also about the timing
of the elections. On the issue of the presidency, the population probably did not agree
with its own decision to avoid direct election
of the president; it voted the way it did by a
very slim majority only because of the dubious circumstances of the NKA agreement
on this issue, which the radical opposition
exploited. Certainly linking the issue of the
presidency with three additional questions on
which there was vast popular agreement facilitated the outcome. Thus, what was gained
for the legitimacy of the NKA arrangements
was probably limited and certainly unmeasurable, although the party most associated
with the referendum, the SZDSZ, definitely
gained much new support in this process.
Ironically, the referendum—the single
popular moment in any of the phases of the
making of the Hungarian constitution—
intensified the already existing cleavages
among the opposition organizations. When
the making of a definitive new constitution
required their unity, the major parties of regime change, the MDF and SZDSZ, became
bitterly divided, even though the interim
constitution more or less satisfied their top
negotiators’ basic ideals concerning a parliamentary republic. The division of the opposition and of the EKA itself, always one
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of the aims of the negotiators of the ruling
party, finally occurred, even if only at the very
end of the process of successfully drawing
up the interim constitution. As a result, the
new constitution itself was not looked upon
even by the new political elite—not to speak
of the population in general—as of its own
common making. Given that the document
itself was in most respects acceptable, it was
first and foremost its relatively weak legitimacy that inspired a variety of actors to seek
further constitution making.
A Plurality of Constitution-Making Agents
The Old Parliament

The Hungarian model of transition was
based equally on comprehensive negotiations
and the maintenance of legal continuity. A
remarkable feature of this process was the
legalism of all the actors, who scrupulously
adhered to the letter of the law even when it
was to their disadvantage. The ruling party,
for example, accepted the validity of the petition campaign and subsequent referendum
and was not tempted to manipulate the result
concerning the presidency, even when its position lost by a mere six thousand votes. The
opposition was equally defenseless when the
sitting parliament, the last communist one,
enacted the provisions agreed upon by the
NKA. It was a technical requirement of the
1949 constitution, then in effect, that parliament had to enact all constitutional changes
by a two-thirds majority as well any new electoral rule. The opposition at the NKA had
assumed that parliamentary consent would
be achieved on all issues in “the usual way,”
that is, according to the unwritten material
constitution of all communist regimes: by the
political pressure of the Political Bureau—the
party to the agreements—on the government
and the parliament. But during the rapid developments of 1988 and 1989, this unwritten
constitution, too, was changing. Government
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achieved a measure of independence from
the party; and parliament, in smaller measure,
from both.47 From a more skeptical point of
view, the necessary public role of government
and parliament gave a legal opportunity to
the ruling party to modify agreements in a
retroactive and one-sided way by appealing to the still-fictitious independence of
other communist actors. Whatever the truth,
the last communist parliament managed to
play an independent role in the making of
the new constitution twice: once in October
during the enactment of the interim constitution and once under the rules of this new
basic law.
The electoral rules agreed upon at the
NKA were an obvious compromise, mixing
directly elected seats (152), seats attained
in provincial lists (152), and seats attained
from a national compensational list (70), the
function of which was to make the overall
electoral result more proportional. In discussing this particular proposal, the parliament staged a veritable rebellion, demanding
a dramatic expansion of individual seats. It is
impossible to know whether this was done
to fight for the original bargaining position
of the ruling party that the MSZP itself had
to modify or to protect the personal interests
(however mistakenly interpreted) of deputies
who were elected in individual districts in
which they were well known.48 In any case,
the result was a compromise that increased
the directly elected seats to 176, at the expense of the national compensational list,
which was reduced to 58. This produced a
much less proportional system than the one
agreed upon by the NKA, which survives to
this day.49 That parliament was operating under something like a veil of ignorance about
actual voter preferences is shown by the
outcome of the first free elections, however.
The ex-state party, the renamed MSZP, won
only one seat in individual districts in March
1990. The action probably cost at least a few
deputies their jobs and political careers.
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Modifying the electoral law did not formally require constitutional revision. The
same is not true of basic rights. In another
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sus democracy is thus required also for constitutionalism. But in Hungary as well South
Africa, the initial drafters went much too far
in requiring that ordinary or1nar
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then move toward a comprehensive agreement on a new constitution, especially as the
Round Table constitution defined itself as an
interim one? We do not believe that this option was seriously raised at the time, though
the relevant leaders must have considered it.
To begin with, the SZDSZ and MDF were
by then bitter ideological opponents with
an extremely divisive election campaign behind them. It was not clear that they could
agree on a wide range of questions for which
worldview mattered first of all. Their militants and members were quite hostile to
one another; cooperation was not popular
among their rank-and-file members. Had
there been an all-party constitution-making
effort instead of a two-party one, consensus
might have been achievable. But the preferences of the MDF’s allies and the MSZP
for direct election of the president, and even
presidentialism, made them impossible partners for the SZDSZ, which cared about this
issue most of all. Moreover, the attachment
of FIDESZ and the MSZP to consensus democracy made them difficult partners for the
MDF government. It is possible that a comprehensive bargaining framework could have
ironed out the differences through compromise. But there was no guarantee that from
the point of view of the SZDSZ or MDF or
both, such a result would not have produced
a substantively worse constitution than what
they could arrive at through their pact.
What the parties neglected, however—
aside from several serious remaining flaws of
the constitutional setup, such as the highly
disproportional electoral rule and the muchtoo-easy constitutional amendment rule—
was the issue of legitimacy. They did not
even try to explore what kind of constitution
could be produced through extensive discussion and consultation. It is very likely that if
attempted, MDF, SZDSZ, and FIDESZ cooperation could have produced a solid constitution expressing the new public-law ideas
of 1989. We have reason to believe that such
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a collective effort could also have moderated
the destructive ideological and institutional
struggles from 1990 to 1994 that helped to
weaken decisively the two important parties
to the pact. We have even better reason to
think that despite the passing of some constitutional amendments between 1990 and
1998, probably the best chance was missed in
1990 to establish the definitive constitution
of the new liberal democratic parliamentary
republic. This is so because the 1990–94 period was the only and last time when the
three parties that were the true motors of the
regime change—the MDF, the SZDSZ, and
FIDESZ—had overwhelming majority.58
As for the procedural aspects of the second major round of constitutional amendments, it was, if anything, even less participatory than the Round Table process itself.
The preparations were restricted to secret
talks between top leaders of the MDF and
SZDSZ, completely excluding all other parties, the media, and the general public. The
secretive nature of the preparatory talks, and
the fact that the outcome was presented as
an accomplished fact, infuriated many of the
leaders and ranks of the two participating
parties themselves, leading to lasting ruptures within the MDF. The agreements made
by the two parties were presented as a fait
accompli to the other parliamentary parties
and the public as well; hence, the slightly denunciatory term “pact” attached to the whole
process. The proposals had been submitted to
the legislature jointly by MDF and SZDSZ
and were subsequently passed without any
substantial alteration, despite the stark criticism of FIDESZ and MSZP, the two opposition parties. MDF secured the support,
albeit not without certain misgivings, of the
two junior partners of the governing coalition. There is no indication whatever that
the chief agents behind this second round
of amendments—the MDF and SZDSZ—
ever seriously considered that popular participation or citizens’ groups should be
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brought into the process. To be sure, because
the agreement, in addition to constitutional
amendments concerning governability and
the number of two-thirds laws, involved several ad hoc deals to nominate particular persons for offices including the presidency, the
governor of the central bank, and the chairmen of the national public television and radio stations, the exclusion of public participation was inevitable. Clearly, citizens could
not have been brought into what was to a
great extent a self-interested compromise
between the two largest parties.
This is not to say that the MDF-SZDSZ
pact as a whole was not beneficial for the
nation’s constitutional arrangement. As was
often the case in Hungary’s process of negotiated transition, substantively desirable outcomes were reached by less-than-desirable
procedural routes. And while the pact left the
nation with a much-improved constitutional
situation, the act itself—a rare feat of imagination, foresight, and mutual self-restraint
in Hungary’s extremely divisive post-1989
constitutional politics—was and has been
widely perceived as yet another instance in
a long series of elite bargains conducted over
the heads of ordinary citizens. Therefore, its
welcome consequences notwithstanding, the
second round of major constitutional amendments did little to refurbish the legitimacy of
the new regime.

Andrew Arato and Zoltán Miklósi
likely to produce a constitution with a perceived legitimacy deficiency. It may be added
at this point that the outcome of such a process of constitution making is likely to have
a provisional, patchwork character. Weak
agents may be tempted, by an awareness of a
lack of democratic authorization, to resort to
amending and revising the existing constitutional document rather than devising an entirely new constitution. Thus, it is also more
likely that in subsequent periods, the actors
of the new regime will be more prone to engage in amending and revising the resulting
document than they might for a constitution
with uncontested legitimacy. Also, the patchwork character of the document likely makes
it more susceptible to having significantly
diverging interpretations. As there is no
single unified constitution-making process
with uncontroversial democratic authorization, the original intention of the framers,
too, is even more obscure than is the case
generally, and the room for judicial interpretation greater. Thus, a role for the Constitutional Court would seem to be unusually
important in consolidating the new constitutional arrangement—though this logical requirement, inherent in the negotiated
transition method of constitution making,
has been fully realized among the important
cases only in Hungary and South Africa.
For Hungary’s 1989–90 constitution, both
the creation and the judicial practice of the
Constitutional Court to a large extent reflect
the circumstances characteristic of negotiated
transitions. Although the agreements made
at the NKA—modified by the referendum
of November 1989—and by the two largest
parties after the 1990 elections represented
an entirely new constitutional arrangement
in substantive terms, the document formally still retained an air of temporariness.
The paradoxes of the negotiating process,
originally intended merely to provide for the
conditions of a disciplined transition but resulting in a new constitution, are well illus-
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Political conditions that favor negotiated
transitions also increase the likelihood that
the constitution-making process will be discontinuous, more extended over time, and
the work of different primary agents in different phases of constitutional consolidation.
It was argued above that the pure form of
negotiated transitions is likely to take place
when political agents on both sides perceive
themselves as weak; furthermore, it was argued that the weakness of political agents is
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trated in the preamble of the document itself. The preamble claims that the document
merely intends to “promote the transition
to the rule of law”-
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activism has shifted to such areas as welfare
rights.
As with the NKA talks and other phases
of the Hungarian constitution-making pro-
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in the new draft. Finally, as the biggest party,
with 54 percent of the seats, the MSZP had
the additional guarantee that as always, the
final draft would have to be approved by twothirds of parliament, which would be impossible without the strong support of that
party. This feature was important because the
project was not easy to accept for the ex-state
party, whose minister of justice, exactly like
his predecessor in 1989, continued to play
with the idea of producing a constitutional
draft by his own experts in the ministry.68
Because no constitution actually emerged
from the process, it would take us too far
afield to discuss the details. It is enough to
note that despite exemplary cooperation on
the level of the committee, the draft that
emerged did not deal with some of the greatest structural problems of the 1989 constitution—the highly disproportionate electoral
law and the deep tension between a simple
parliamentary amendment procedure and an
extremely powerful constitutional court. But
a draft did emerge even with the forbidding
consensus requirements. What then occurred,
however, was extremely peculiar. Though the
SZDSZ, the MDF, and FIDESZ voted for
the draft, the right-wing Small Holders and
Christian Democrats did not. More strikingly, enough members of the governing
MSZP, including most government ministers, voted against the draft—for which
their own party’s committee chairman bore
the main responsibility—thus depriving it of
the necessary two-thirds majority. In effect, a
red-black coalition, present in Hungary only
for that moment, brought the effort down.
After that fiasco, there were attempts to save
the draft by satisfying some of the critics, by
including some mildly social corporatist elements, but new defections and the final failure
of the project were unavoidable.69 The comparison with Poland, where, under the leadership of President Kwasniewski, the Poles
got rid of most of the presidentialist features
of their own interim constitution, is strik-
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ing. The Poles, unlike the Hungarians, faced
serious structural and legitimation problems
with respect to their presidency, which was a
forced concession to the Communists at the
time of the Round Table and mixed poorly,
as President Walesa’s tenure showed so well,
with parliamentary institutions. There were
no problems of this magnitude in Hungary.
Moreover, unlike in South Africa, the makers of the interim Hungarian constitution
neither constructed a timetable to produce a
definitive version nor put in place sufficient
rewards and sanctions for the parties to stay
loyal to the task.
Several factors militated against success
in Hungary in 1996. Having come out from
under the empirical veil of ignorance, parties
sought not conversion of present into future
power or guarantees against future persecution or marginalization but rather the realization of the needs of their new political
identities. The ideological field in Hungary,
much more than the field of real choices, had
become extremely polarized.70 Around issues
of diverging identities, no full consensus was
possible. The expert drafting committee only
had to reconcile interests, and that turned
out to be easy enough. There was no political
majority, however, and certainly not a twothirds one, behind any ideological vision of
the constitution, including the 1989 constitution’s liberal democratic parliamentaryconstitutionalist model. Admittedly, that
very constitution was the default for any new
provisions that could not be agreed—that
was the clever ploy of the liberal leaders of
the committee. But a sufficient number of
members of parliament, waiting for another
day to establish their vague constitutional
dreams, could and did choose not to relegitimate the system they were living and acting
under.
How could a temporary red-black linkage
get away with such sabotage in the face of
the majority of the committee and even that
of parliament? First, unlike in Poland, no
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popular participation or discussion was organized, and the government did not have to
fear any popular pressure. This state of affairs
characterizes the entire constitution-making
process in Hungary, where, with the exception of the referendum campaign of the fall
of 1989, there was no popular participation
at all. There were very few people (including
one of the authors) who advised, in 1994, a
popular, participatory, and educational process on the model of South Africa, but the
legal experts of the coalition parties tended
to consider such an approach irrelevant or
even dangerous. The liberal party feared that
popular participation would lead to a directly
elected president, possibly to a strengthened
executive. They may have been right about
this, but on the other hand, the absence of
public attention to the process made it much
easier for members of the government, along
with unlikely right-wing allies, to sabotage
the project of their own coalition.
Second, even the liberal SZDSZ and its
lawyers did not care about the issue sufficiently to make cooperation of the MSZP
leaders with their own committee a condition
of their own continued participation in the
governmental coalition, which they should
have left when the sabotage of the draft took
place. Third, public opinion as well as the liberal party leaders had become accustomed
to an evolutionary pattern of constitutional
learning and change, of which the Constitutional Court was the main protagonist. They
did not fully realize the paradoxical nature of
court activism in the context of a soft constitutional background;71 the likely future reticence of a court eventually attacked from all
sides could mean that other political branches
could grab the power to mold the material
constitution even without formal amendments. That last outcome has been realized
under the government cycle of 1998–2002
by the right wing FIDESZ government, putting Hungary’s constitutional future temporarily in doubt. However, the lack of popular
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attachment to the constitution never allowed
authoritarian deformations to emerge as an
issue around which the opposition of that
particular period could mobilize.

The Constitution as a Product
of Models and Bargains
Innovation and Models

During the epoch of the reconstruction of
civil society in Eastern Europe, many involved in that process recalled the famous
saying ex oriente lux. Intellectual innovation
was a striking feature of the crumbling Soviet empire in Eastern and Central Europe,
and brilliant political projects were organized around the reconstruction of civil society by activist intellectuals such as Adam
Michnik, Jacek Kuron, Vaclav Havel, and
János Kis.72 This innovation did not extend
to the constitution-making sphere, however.
With respect to Western models, the Eastern European innovators felt they had nothing new to offer on the level of constitutional
and institutional design. It was the common
sense of Hungarian institutional designers
that they must take their institutional option
from the best that was available. But what
was that best?
In Eastern and Central Europe, democratic constitution makers had low regard for
the U.S. version of the separation of powers
as well as British parliamentary sovereignty.
To the extent that elements of either of these
appeared, they were in the form of semi
authoritarian strategies of old ruling parties
(the U.S. presidency, majoritarian elections)
or new nationalist groupings with a parliamentary majority (either the U.S. presidency
or British cabinet government). In countries
with negotiated transitions (with the temporary exception of the first, Poland), these
options were unsuccessful, and we see their
lasting influence only where options were
imposed from above. From the point of view
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of professional opinion in the Round Table
countries, which was generally echoed by
liberal and democratic forces, the constitutions and electoral arrangements of the German Federal Republic and the French Fifth
Republic were considered close to the best
available. As it turned out, even federal states
in the region chose one or another version of
parliamentary government or semipresidentialism, with governments headed by prime
ministers (supposedly) responsible to parliament. Among parliamentary republics, none
chose to operate without a written constitution, insulated amendment rule, and some
kind of constitutional review. No country
chose a single-district, first-past-the-post,
one-round plurality electoral rule, nor was
the idea of electing the president through an
electoral college ever seriously entertained
anywhere. The model of constitutional jurisprudence chosen was invariably the European Kelsen type, fluctuating between
weak French and strong German prototypes.
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that led to their success. Close to the next
election, however, polls would indicate the
beneficiaries of any change with clarity, thus
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on at the Round Table negotiations. Making a deal, however, that shattered the unity
of the main opposition parties seemed like
sacrificing a great deal at that moment for
private party advantage. It would have meant
leaving the veil of ignorance and genuine
court
was ocourh
public-regarding argumentation
behind.
The
referendum was won by only 6,000 votes
because the actual preference of the majority in a plebiscite was, logically enough, for
the plebiscitary election of a president. The
dangers of a plebiscitary president concerned
only relatively few intellectuals.
Veil of Ignorance and Guarantees

Though they acted as if they knew the future,
the parties were under what could be called
an empirical veil of ignorance regarding the
outcomes of rules for both projected presidential and parliamentary elections. The solid
expectations of many were frustrated. The
MSZMP did poorly in the single-member
districts it originally fought for so hard;
many of the small parties were not particularly concerned about the 4 percent threshold, which then led to their elimination; the
MDF would have done much worse under
the balanced mixed system it advocated than
under the more disproportionate system that
emerged; and the SZDSZ would have done
worse under the system of more direct seats
that it wanted. In the end, the acceptance of
a mixed formula speaks for the parties hedging their bets in the context of uncertainty.82
The same is even more true for those parts
of the bargain involving guarantees of a continuing political role for losers in the first
free elections. While the MSZMP sought to
convert part of its powers, it also sought, in
case of failure, guarantees that belong to two
categories: constitutionalism and consociationalism. Not having anything to convert,
the opposition was also interested in guarantees of constitutionalism, but this interest
had to be factored in with the concern that
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the other side was using guarantees to preserve power.83
The most important case in point was
the agreement concerning the Constitutional Court. From the beginning of making reform proposals, such a court was on the
9ropojt
MSZP/MSZMP’s
9f 9on
list of innovaTjpEMC p/Span <
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lack of democratic legitimacy, it was against
producing a full constitutional synthesis.86 A
new constitutional court in their view presupposed a legitimate constitution, one that
Hungary could not have until after the first
free elections. Moreover, a court might tend
to freeze transitional arrangements that are
still based on an old constitution not thought
worthy of preservation even if reformed.87
Nevertheless, using public-regarding reasons,
it was difficult to oppose the establishment
of a body internationally considered to be
the very organ of constitutionalism and the
rule of law.
When it turned out that, piece by piece,
the EKA had to reverse its position and
agree to a massive effort of constitutional rewriting, there was suddenly the prospect of
having a constitution worthy of preservation
and protection. Thus, the opposition shifted
its strategy by accepting the setting up of the
Constitutional Court before free elections,
but in return demanding, first, that the court
be given greater powers, specifically allowing
the annihilation and not just suspension of
unconstitutional legislation, and that, outside
of constitutional amendments, the decisions
of the court be regarded as final, without
any kind of parliamentary override; second,
that the court should be also open to suits
emerging outside the political system, and
specifically the actio popularis that would allow anyone and not just interested persons to
challenge the constitutionality of legislation;
third, that the judges be elected in part by
the new parliament, and even those elected
immediately would be elected consensually; and fourth, that former officials of the
Ministry of Justice be excluded from serving as constitutional court judges.88 The resulting compromise wound up producing an
even stronger version of the German court
than in Germany itself. The opposition very
much favored the model, as it had to drop
only the last of its demands and concede
in effect that the vice-minister negotiating
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this very issue would become a Constitutional Court judge.89 More certain of itself
in the beginning of negotiations, the MSZP
sought a court that was no more than what
was needed for the purposes of legitimation.
Less certain toward the end, it became more
interested in—or less opposed to—constitutional guarantees.
Once guarantees were sought, it would
have been sensible to entrench them, but this
did not occur. A massive electoral victory by
one of the sides could have led to the abolition or weakening of any guarantee whatsoever by constitutional amendment. The Constitutional Court, in other words, represented
no protection against a force controlling twothirds of the legislature; its powers themselves
could be amended. Thus, to be consistent and
secure, the MSZMP and some of the parties
less certain of their future should have tried
to change the easy amendment rule of the inherited constitution, but they did not do so.
They were certainly not stopped from doing
this by theoretical arguments, such as those
of Carl Schmitt and Alf Ross, that amending
an amendment rule by its own use was either
impossible or invalid. It is unlikely—though
possible—that no participant was aware of
the logical link between a relatively difficult
amendment rule and the possibility of constitutional review, and the theoretical inconsistency involved in establishing one but not
the other.
In a potentially multiparty setting, it was
rightly thought that no party could obtain
a majority, certainly not the two-thirds of
parliament needed for amendments. But
it should have been noticed that the same
multiparty system necessitated coalitions,
and there was no obvious limit to how large
they could be. Even this argument does not
explain why smaller parties and even the
SZDSZ—which feared an MDF-MSZMP
coalition that certainly would have the power
to amend—did not raise the issue of changing the amendment rule. The real explana-
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tion is that the opposition especially took for
granted the lack of legitimacy of the Round
Table and the last communist parliament.
They were conscious that the massive constitution making they were engaging in was
an elite affair, without genuine publicity or
any popular participation. Thus, in Hungary,
the problem of generations appeared especially intractable. It made no sense to allow
an illegitimate or nonlegitimate set of actors
to bind the hands of future, more legitimate
actors. By insisting on the interim character
of the Round Table constitution, its authors
deprived themselves of the right or the rationale to enshrine their work.
The peculiar feature of the interim constitutional settlement was that while the constitution was insulated only by a relatively
easy parliamentary amendment rule, much
ordinary lawmaking was to have consensus
requirements almost as high (two-thirds of
present members versus two-thirds of all
members). While this feature can be interpreted as a guarantee against unilateral legislation or against the marginalization of a sufficiently large party such as the MSZP, it was
one in terms of consociational or consensus
rather than constitutional democracy.90 It
seems that the idea of proposing a set of organic laws that can be modified by parliament only by two-thirds majority originated
in reform socialist constitutional proposals
brought before parliament before Round Table negotiations began.91 Originally, the idea
was part of a conception that limited parliamentary sovereignty, for the benefit of a
strong presidency also in the same plan. It is
unclear whether or not there was any Round
Table discussion of this issue, and it may be
that the original justification consisted of the
need to protect the organic laws required for
the transition toward free elections from easy
modification by the communist-era parliament still in place. It may be that an argument subsequently referred to by the Constitutional Court also played a role, namely
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that the text of the constitution should be
relieved from being inundated with legislative elements.92 Clearly, with the weakening
of the presidency model in the same negotiations, the restriction on legislative powers
pointed less and less to an instrument of authoritarian conversion and more and more to
a guarantee for all parties, though with the
risk of ungovernability.
In any case, it seems that it was the
MSZMP—which, because of its built-in advantages in expertise and staff resources, could
dominate the formulation of all that was not
deemed particularly important at the Round
Table—that was primarily responsible for incorporating this feature. The other parties did
not oppose the feature, as they were mainly
concerned with the risks of the transition period posed by the old parliament, and they
probably also wanted to hedge their bets in
case of an electoral victory by the ruling party.
What then happened was therefore curious.
The same old parliament, dominated by the
MSZMP, not only willingly established the
category of constitutional laws that would tie
its own hands and those of its successors but
also added a formulation according to which
all rules regulating fundamental rights and
duties would have to take the form of constitutional laws.93 Next, the Constitutional
Court, when it was still dominated by an
MSZP majority, proceeded to interpret this
broad premise in a particularly expansive way
that implied that any law touching on matters affecting basic rights would have to be
passed by a two-thirds majority.94 Undoubtedly, the more extreme interpretations followed a time sequence that corresponded to
a more and more realistic and therefore pessimistic evaluation by the MSZP of its electoral chances.
The MSZP turned out to be right in their
pessimism, but the two-thirds requirement
could not protect a party that garnered only
10 percent of the vote and 8 percent of the
mandates in 1990. The authors of the MDF-
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SZDSZ pact of 1990 considered the vast
extension of the scope of constitutional laws
beyond the Round Table agreements one of
the illegitimate acts of the old parliament.
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in the constitution—most significantly, in
our view, the potentially dangerous combination of an extremely powerful Constitutional
Court, a purely and under some possible circumstances easy parliamentary amendment
rule, and an electoral framework that tends
to produce a high level of disproportionality
between votes and seats, to the benefit of the
largest parties. On the symbolic level, there
is a deep contradiction between a substantively new basic law and the formal state of
affairs in which this institutional design represents only a set of amendments of the 1949
Stalinist constitution. Even more important,
while the constitution announces its merely
temporary status in its very preamble, the
chances of producing a definitive new document have by now disappeared. These symbolic failures move some to speak about a
revolution stolen by the makers of the Round
Table constitution.99
In our view, both the achievements and
failures can be traced back to the long, drawnout set of procedures that produced the constitution. The question is whether they necessarily imply one another. If that were so, the
Hungarian pattern of constitution making
would provide only highly ambiguous lessons for future designers of institutions in
democratic transitions and reconstructions.
But we believe that the advantages could
have been achieved at a much lower set of
costs. A summary of what went right in the
Hungarian process, what went wrong, and
the paradoxical relationship between the two
supports this conclusion.
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namely, that the new constitution is adopted
by a body that is formally authorized to
amend the constitution, and the outcome establishes the rule of law. Given that this condition would formally empower in a country
like Hungary in 1989 a nondemocratic body
unaccustomed to the rule of law, namely, the
inherited parliament of the old regime, it
required the invention of the Round Table
and comprehensive negotiations to make the
rules of regime change under the condition of
legal continuity. The Round Table, however,
was not in a position to fully dictate rules to
the sitting parliament, especially to force it
to violate the existing amendment rule. Legal continuity involved relying on this parliament using the existing amendment rule to
formally enact all (or most) changes agreed
upon at the Round Table.
Though legal continuity rested on the fiction of the rule of law under a lawless old
regime,100 its value was considerable. An ex
lex condition of legal rupture or legal state of
nature so strongly criticized by Hannah Arendt101 was thereby avoided, and along with
it, the legal insecurity and nihilism characterizing so many of the great modern revolutions. The Round Table, playing the role of a
quasi-constitutional convention but without
formal powers, could gain its influence only
through consensual decision making, which
in turn was possible only if all the parties received the required guarantees in case they
turned out to be the political losers of the
process. These guarantees were the foundation of consensual and constitutional features of the transition and had importance
beyond the circle of the negotiating partners. It is certainly true that these features
of transition helped to stabilize it and keep it
on a peaceful and nonviolent path. Since the
Round Table constitution was not imposed
by or on any of the sides and was, in effect,
their common work—whatever they later
came to believe concerning this subject—
even one-sided acts, such as the legislation of
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The Hungarian model of transition or regime
change has been defined by its best participant-interpreter, János Kis, as the unlikely
combination of a break in legitimacy and legal continuity. By legal continuity or continuous legality, we mean a fairly unusual requirement in the context of a change of regimes,
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the old parliament, the referendum of 1989,
and the MDF-SZDSZ pact of 1990, did not
lead to its violent abrogation, or the defection of any of the sides.
The consensus, to be sure, had an elite
character. The parties of the EKA chose one
another as partners. The ruling party, itself
without democratic authorization, chose as
partners those represented in the EKA, who
also were not selected democratically. Not
only popular participation but also the public sphere was more or less excluded from the
Round Table negotiations. Only the plenary
sessions, where nothing really happened,
were open to the press and the electronic media. There was only one short weekly opinion program on television that dealt with
the negotiations. Thus, not surprisingly, the
population experienced almost nothing from
the momentous changes. Coupled with the
absence of a legal rupture was the absence of
political rupture. There was no great political novelty, in fact, until the free voting on
the referendum of 1989. But even that vote
could not compensate for the common experience that old and new elites were managing
the entire regime change over the heads of
the inert population. 102
In retrospect, many liberals came to believe, even if they fought for greater openness
initially, that the absence of popular pressures
made the job of creating a liberal democratic
constitution easier. Popular participation and
public pressure implied the danger of the intrusion of plebiscitary democratic forms that
would leave their institutional traces in the
outcome. The result, in their view, could have
been a directly elected, strong presidency
and a weak constitutional court. In actual
fact, the establishment of a strong constitutional court was opposed in the end by
only very small segments of society. Even if
a large majority would have always preferred
a directly elected presidency in principle, the
public was certainly educable regarding its
dangers in the transition period. The narrow
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SZDSZ-FIDESZ victory in the referendum
of 1989 proves that even direct democratic
instruments could serve the interest of parliamentary democracy, given a sufficiently
informative and well-designed campaign. By
avoiding such participation in general, along
with its very real risks, the Round Table participants endangered the democratic legitimacy of their work. The democratic forces
kept their own work hidden, with the consequence that most of these parties themselves
did not construct their identity around their
own achievements of 1989.
What Went Wrong: the Deficit
of Democratic Legitimacy

A constitution-making process might purport to meet the requirements of legitimacy
if the political agents who participate in the
making of the new constitution are authorized to do so in a relevant sociological rather
than in a merely formal legal sense. That is,
the constitution makers should be able to
demonstrate sufficient popular backing—or
better, popular belief in the justification—for
their claim that they are giving a constitution
to the people in the name of the people.103
Certainly, the very idea of popular sovereignty implies that some form of noninstitutional action should at least be involved
at some point in the process of making a
constitution. On the other hand, the empirically available “people,” as a mere multitude
of individuals, is incapable of being drawn
into the making of a constitution otherwise than ratifying it through a referendum,
which may not be a very good way to organize participation or articulate a majority
opinion. It follows, therefore, that the noninstitutional agents whose inclusion in constitution making is normatively required by
the idea of popular sovereignty will typically
be some spontaneously emerging political
movements or organizations—voluntary but
partial associations of citizens. This inevita-
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bly raises the question of democratic authorization. Are these noninstitutional political
agents justified in claiming to represent the
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dency, though this compromise was removed
by the referendum of November 1989, which
represented a further step toward a unified yet
constitutionalduimientedrvtov.9,5226eet
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stream and downstream publicity that Elster describes allows us to see that while the
presence of public pressure could have led to
undesirable consequences for constitution
drafting, the same would not have been true
for a ratification process afterward, one that
never took place. Granted, even during ratification, a substantively desirable constitution
could be lost as it almost was in the United
States in 1787–89, and as did in fact happen
in France in 1946, and in referendums on a
new European Union constitution in 2005.
Nevertheless, democracy must imply taking
a chance with uncertainty, even in constitution making. When coupled with a massive
education effort as in South Africa, the degree of uncertainty can be greatly reduced.
The problem becomes more difficult,
however, when one is dealing with an interim constitution that the relevant agents
do not want to enshrine. The reasons for not
engaging in an extended ratification process
for extensive amendments to an authoritarian constitution—an inevitable artifact of
legal continuity—are cogent. But it should
be realized after the Hungarian experience
that a constitution, even an interim one,
can be enshrined de facto by pursuing a process of piecemeal constitutional engineering,
as well as by the closing of the window of
political opportunity for constitution making. While it may in principle be desirable
to leave room for an extended learning period, that window may close fully before
that period is over. In this respect, it would
be important for future constitution makers
operating within a similar set of procedures
and constraints to avoid the mistake of Hungarian constitution makers, who postulated
the interim nature of their constitution but
provided neither a democratically enhanced
procedure for making the permanent constitution nor a timetable armed with relevant
sanctions for the production of the definitive
document. While we cannot speak today of
a definitive formula of constitution making
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in fully negotiated transitions involving legal continuity, we should readily admit that
the South African constitution makers surpassed all their Central European predecessors in elaborating such a project.
One point should be added about the
connection between the procedural history
of the making of the Hungarian constitution
and the regrettable fact that none of the major agents of today’s Hungarian politics construct their ideological identities around their
role in the constitution making, even though
the roles of the MDF, the SZDSZ, FIDESZ,
and the Communists were, though different,
very significant. Because of the rather protracted and multistaged character of the constitutional process, there was no single point
that could be identified as the moment of the
coming-to-be of the new constitution, when
all the major actors gave their clear backing to the constitutional state of affairs. The
October 1989 amendment that amounted
to a substantively new constitution is the
most plausible candidate, but at least some
of the important agents did not endorse
the arrangement that led to it. Similarly, at
every other significant juncture—the referendum, the MDF-SZDSZ pact—at least
some of the main participants felt alienated
from the process. The October 1989 constitution, ratifying the Round Table’s final
agreement, left the SZDSZ and FIDESZ
feeling betrayed and excluded. In turn, the
outcome of the referendum in November
1989 left the MDF and MSZP feeling humiliated and deceived; more specifically, they
claimed that the Hungarian people had been
deceived by the tendentious grouping of the
questions on the ballot. Finally, the MDFSZDSZ pact estranged all those left out
from the outcome. Therefore, even though
over the years that have elapsed since 1990,
all of these parties have pledged allegiance
to the emerging arrangement, at least at the
general rhetorical level, at no point during
the long process of its coming to existence
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could the new constitution claim the simultaneous support of all the actors that had a
share in its making. Quite independently of
the almost total absence of popular participation in the constitution-making process,
this must have contributed to the fact that
the symbolic political self-understanding of
the new democratic republic does not center
around the constitution—which, it is widely
agreed among experts at least, is worthy of
protection and respect.

Glossary

EKA — Ellenzéki Kerekasztal; Round Table of the
Opposition. Formed in March 1989, to bring
together six parties, one circle, and one independent union for purposes of negotiation with the
ruling party.
FIDESZ — Fiatal Demokraták Szövetsége; Alliance of Young Democrats. Formed in March
1988 as a social-political organization of young
activists. A political party after the negotiations.
In parliament since 1990. Leading party of coalition 1998–2002. Most important early leaders:
Viktor Orbán, László Kövér, and Gábor Fodor.
FKgP — Független Kisgazda Párt; Independent
Small Holders Party. “Historical” party of middle
peasantry. Biggest party of 1945–1948 coalitions.
Recreated around old members in November
1988. In government 1990–1994; 1998–2002.
Failed to win seats in parliament in 2002. Best
known leaders: Imre Boross and József Torgyán.
KDNP — Keresztény Demokrata Nép Párt; Christian Democratic Peoples Party. Formed by mostly
older activists of a variety of Catholic organizations (and lively Catholic subculture) in late
1989. In governmental coalition of 1990–1994.
Failed to win seats in parliament in 1998.
MDF — Magyar Demokrata Fórum; Hungarian
Democratic Forum. Formed by populist writers,
and intellectuals and their supporters in 1987.
Largest opposition (center-right) party in 1989,
at which time won three by-elections. Winner of
first free elections in 1990, and leading force of
government 1990–1994. Failed to win seats in
parliament as an independent party in 1998 and
2002, though several members entered with support of FIDESZ. István Csurka’s MIEP (Hungarian Truth and Life Party) is a right-wing offshoot that entered parliament between 1998 and
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2002. Most important leader was József Antall,
at least during the period of the Round Table.
MSZDP — Magyar Szociáldemokrata Párt; “historical” social democratic party, absorbed into
the MDP (renamed Communists) in 1948. Recreated in January 1989, and since troubled by
splits and scandals. Failed to win seats in parliament in 1990.
MSZMP/MSZP — Magyar Szocialista Munkás
Párt, renamed in October 1989 as Magyar Szocialista Párt; Hungarian Socialist Workers Party,
renamed in October 1989 as Hungarian Socialist Party. Successor to KMP, MKP, and MDP
(different names of the Hungarian Communist
Party). Ruling state party from 1948 to 1989. In
parliament since 1990; leading party of government 1994–1998; 2002–present. Best known
leaders in 1989: Karoly Grosz, Imre Pozsgay,
Miklós Németh, and Gyula Horn.
Néppárt — People’s Party. Successor to the “historical” party of the peasantry, the Nemzeti Parasztpart (National Peasants Party). Recreated by
officials active in the Patriotic People’s Front,
the Communist electoral front organization.
Has failed to win any seats in parliament.
NKA — Nemzeti Kerekasztal; National Round
Table. Met June 1989 to September 1989, and
produced Round Table constitution.
SZDSZ — Szabad Demokraták Szövetsége;
Alliance of Free Democrats. Inheritor of the
democratic opposition of the late 1970s and
1980s. First formed as the Network of Free Initiatives in 1988. A liberal political party since
November 1988. Main early leaders were János
Kis, Bálint Magyar, Péter Tölgyessy, and Iván
Peto.
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